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SUMMARY OF THE ARGUMENT

The District Court' properly held that there is no civil cause of action
available pursuant to 18 U.S.C. § 2520(a) for violations of 18 U.S.C. § 2512. The
District Court’s Amended Order entered on September 11, 2003 dismissing Count
[T of Appellant’s Complaint should be affirmed because: (1) the plain language of
18 U.S.C. § 2520(a) supports the District Court’s holding; and (2) the legislative
history of § 2520(a) supports the District Court’s holding.

ARGUMENT

I. THE PLAIN LANGUAGE OF 18 U.S.C. § 2520(a) SUPPORTS THE
DISTRICT COURT’S HOLDING.

In determining the meaning of any legislative enactment, the primary inquiry
should be reserved to the express words of the statute. As this Court has noted,
“Iw]hen the import of the words Congress has used is clear, as it is here, we need
not resort to legislative history, and we certainly should not do so to undermine the
plain meaning of the statutory language.” Harris v. Garner, 216 F.3d 970, 976
(11™ Cir. 2000). The language of § 2520(a) is unambiguous and thus, this Court
need look no further.

Section 2520(a) states that:

Except as provided in section 2511(2)(a)(i1), any person whose wire,

oral, or electronic communication is intercepted, disclosed, or
intentionally used in violation of this chapter [18 USCS §§ 2510 et

! The Honorable John E. Steele.



seq] may in a civil action recover from the person or entity, other than

the United States, which engaged in that violation such relief as may

be appropriate.

18 U.S.C. § 2520(a) (2003).

The Appellant and its Amicus suggest that this language expands the “coverage of
§ 2520 to include all violations of the Act, including § 2512.” (Amicus Brief, p. 7).
The express language of the enactment belies this reading.

Unlike the District Court in this case, courts supporting Appellant and its
Amicus have failed to first consider the language of the statute. The key to
understanding the statute is proper consideration of the words “in violation of this
chapter.” The crux of the misapplications of law urged by Appellant and its
Amicus hinges on the failure to properly consider the express Congressional
language in the context in which it is employed. It is these five words that
Appellant alleges brings “any” violation of Chapter 119 into the civilly actionable
provisions of § 2520. “In violation of this chapter” is a prepositional phrase, which
specifically modifies the words “intercepted, disclosed, or intentionally used.”
Consequently, it is not “any” violation, but rather the prohibited interception,
disclosure or use of the communications that is civilly actionable under § 2520(a).

Understandably, not all interceptions, disclosures or uses of wire

communications are impermissible. For example, consensual recording of phone

conversations is permissible under the current language of § 2520. Likewise,



watching unencrypted broadcast television received over old-style rabbit ear
antennae is not civilly actionable. Obviously, § 2520(a) is not an expansionary
provision, but rather a limiting provision in relation to the breadth of civil actions
under § 2520.

The plain language of Congress creates a class of plaintiffs in those persons
whose signals have been intercepted, disclosed, or intentionally used in a manner
proscribed by Chapter 119. As for defendants, civil recovery under the statute is
solely authorized against those who “engaged in that violation.” The word “that”
is key, and is precisely the word which has been patently ignored by the minority
courts that have disagreed with the District Court in this case. Yet it is this same
omission from consideration that Appellant and its Amicus would urge this Court
to employ.

As cited by the Appellant and Amicus, certain courts have held that a cause
of action is permitted against those who “engaged in” a “violation of this chapter.”
(Amicus Brief, p. 2. emphasis added). The broken quotation adds the word “a”.
However, the only language that bears consideration in this case is the plain
language of Congress, and Congress employed the words “that violation,” not “a
violation”

In considering the meaning behind the sentence structure and syntax, the

Court must question what Congress meant by “that violation.” Contrary to what



Appellant and its Amicus argue, it is not “a” or “any” violation of Chapter 119.
The words “that violation” mean an interception, disclosure or use prohibited by
Chapter 119. Yet Amicus concludes that “[c]onduct ‘in violation of this chapter’
means what it says — any violation of Chapter 119 can result in civil liability.”
(Amicus Brief, p. 11). That assertion is a gross perversion of the Congressional
language, for nowhere in §2520(a) does it state that “conduct in violation” is
actionable. The word “conduct” does not appear in the text of the statute at all. It
is only “that violation” which may trigger civil litigation, not “any” or “all”
violations of the act.

In addition to misinterpretation of the statute, much ado has been made of
the proposition that Congress’ intent in amending this provision was to send forth
into the world of litigation “private attorneys-general” to “guarantee the collapse of
the manufacture, distribution, and use network for interception of electronic
communications.” Amicus Brief, p. 10 quoting DirecTV, Inc. v. Perez, 279 F.Supp.
2d 962 (N.D. I1l. 2003). Although neither Appellant nor its Amicus explain how §
2520(a) supports this proposition, the critical question is whether or not Congress
intended § 2520 to serve such a broad sweeping purpose. The answer again is
found in the plain language of the statute.

The relevant portion states that a damaged party “may in a civil action

recover from the person or entity...which engaged in that violation such relief as



may be appropriate.” 18 U.S.C. § 2520(a) (2003)(emphasis added). The express
Congressional language indicates that this provision is primarily a compensatory
and remedial provision. In other words, civil actions under § 2520 are predicated
on actual harm, not speculative and questionable future harm.

It must be presumed that Congress elected its wording with purpose, and if
Congress employed the words “recover” and “relief,” it must be concluded that
Congress intended civil actions to be predicated on the fact that the Plaintiff has, in
fact, suffered damages which may be recovered, and that such damages will relieve
the injury incurred. If this supposition is not imposed into the reading of the
provision, then it must be concluded that the Congress’ election to use these words
was arbitrary and that the words themselves are mere surplussage.

Mere possession of a device proscribed by 18 U.S.C. § 2512 does not
impose any damages on Appellant, and subsequently, in the absence of any harm,
there is no basis for relief. Yet only one post-1986 Amendments decision has even
considered this express language. In DirecTV v. Amato, the Court plainly saw that
“the use of an eavesdropping device, as outlawed by § 2511, creates a victim,
thereby justifying a private cause of action, but the mere possession of such a
device, as banned by § 2512, creates no individualized harm and, thus, no
justification for private recovery.” DirecTV, Inc. v. Amato, 269 F. Supp. 2d 688,

691 (E.D. Va. 2003)(emphasis in the original).



The mere fact that civil derivative actions under the Electronic
Communications Privacy Act of 1986 (“ECPA”) provide a significant deterrent
effect does not alter the fact that Congress’ primary purpose for the provision was
remedial and compensatory. It should be noted that § 2520(b) provides for
punitive damages. Any civil action that provides for punitive damages, whether
statutory or common law, is designed to have a deterrent effect both generally and
specifically. However, the fact that civil actions under § 2520 have a deterrent
element, does not negate the fact that, according to the very language of § 2520(a),
the primary purpose is compensatory and remedial and is most assuredly not a
basis for expanding the application any further than Congress intended, no matter
how much further it would arguably expand the deterrent effect.

Appellant’s “deterrent” argument appears to stem, in part, from the highly
questionable rationale contained in DirecTV, Inc. v. Garcia, No. 03-20452-CIV
(S.D. Fla. May 21, 2003). In that case, the Court reasoned that because the
plaintiff alleged not only possession of such a device, in violation of § 2512, but
also unlawful use of the device, in violation of § 2511, the Plaintiff therefore
alleged sufficient facts to assert a private cause of action. Garcia, 03-20452-CIV at
5. For the reasons cited by Judge Hudson in the Amato case, and those more fully
discussed herein, infra, “[t]his conclusion... not only fails to distinguish Flowers,

it defies logic.” Amato, 269 F. Supp. 2d at 691.



Judge Hudson in Amato eloquently summarized the entire basis for the
Flowers decision in the following sentence

On the contrary, the Flowers Court found that the use of an

eavesdropping device, as outlawed by § 2511, creates a victim,

thereby justifying a private cause of action, but the mere possession

of such a device, as banned by § 2512, creates no individualized

harm and, thus, no justification for private recovery.

ld.

In further support of its “deterrent” argument, Appellant states that “civil
remedies are created by Congress not only to provide a means by which those who
have been the victim of unlawful activity may recover damages, but also to bolster
the deterrent effect of the Act without burdening the already scarce prosecutorial
resources. (Appellant’s Brief, p. 11). This proposition is based on the holding of
DirecTV, Inc. v. Perez, 279 F. Supp. 2d 962, 964-965 (N.D. Ill, 2003). Perez
yields two results. First, the incorporation of a “private attorney general” theory
into this appeal and second, a judicial deviation from the express language of §
2520(a) by reading a much broader class into the provisions of the statute than
Congress had actually written.

In relation to the former, it imports a meaning into the term that the law does
not. The theory behind the doctrine of the private attorneys-general is rooted most

closely to the issue of attorney’s fees. That is not an issue at hand. Attorney’s fees

are provided for pursuant to § 2520. However, the fact that Congress intended to



rely on private enforcement as one avenue to implement public policy does not
serve as a basis to expand a statutory provision that Congress has unambiguously
defined.

In relation to the latter, it simply begs the question of what precisely was the
Court using to base its decision on? The Supreme Court noted that "[i]t i1s an
elemental canon of statutory construction that where a statute expressly provides a
particular remedy or remedies, a court must be chary of reading others into it."
Transamerica Mortgage Advisors Inc. v. Lewis, 444 U.S. 11, 19 (1979). Federal
law has long embraced adopted the maxim of expressio unius est exclusio alterius.
This Circuit is no exception. See generally Davis v. Southern Energy Homes, Inc.,
305 F.3d 1268, 1275 (11™ Cir. 2002).

The Perez Court admits that its “interpretation does provide a rather broad
ability to bring the private right of action...” but moreover goes on to state that
“granting this right of action decreases the burden on already overextended federal
prosecutors to pursue criminal convictions under this statute.” Perez, 279 F. Supp.
2d at 964-965. The court continues stating that “[g]ranting that class of plaintiffs a
broad right of action will help to guarantee the collapse of the manufacture,

distribution, and use network for interception of electronic communications.” /Id.

at 965.



From a simple reading of Perez, it is unambiguously clear that the entity
“granting” the broader approach is the Court, not Congress. The Perez Court
completely failed to consider the language of the statute. It simply deduced that
the law would be more efficiently enforced if it granted a broader interpretation to
the civil derivative provisions of § 2520. This is not what the Transamerica Court
meant by being “chary” of reading remedies into a statute not expressly set forth
therein. This is particularly true when Congress has three times amended § 2520
since Flowers, and has declined each time to expressly supercede the holding.”

Perez and its ilk, run counter to the judicially recognized maxim of expressio
unius est exclusio alterius. Congress expressly limited actions to those whose
signals were intercepted, disclosed, or intentionally used in violation of Chapter
119, and gave such aggrieved persons the right to recover civilly from those who
commit such violations. The express inclusion of those limited violations to the
exclusion of other violations contained in Chapter 119, must be interpreted as a
Congressional intent to exclude any other violations as being actionable under §
2520. Considering that Congress has never expressly superceded the Flowers

holding in any of the three post-Flowers Amendments to § 2520, it is clear that the

2 Respectively, the three Amending Acts are: Act of Oct. 21, 1986, Pub. L. No. 99-508, § 103, 100 Stat. 1854, Act
of Oct. 26, 2001, Pub. L. No. 107-56, § 223(a), 115 Stat. 293; Act of Nov. 25, 2002, Pub. L. No. 107-296, § 225(e),
116 Stat. 2157.



failure to expressly include additional § 2512 violations as civilly actionable in the
Amendments falls under exclusio alterius.

The Perez Court additionally reasoned that allowing derivative actions based
on violations of § 2520 provides greater incentives to “potential plaintiffs whose
electronic communications are being intercepted... ” to protect their personal
interests. Perez, 279 F. Supp. 2d at 965. Ironically enough, the plain language of
§ 2520, already provides the means and the incentives for persons whose electronic
communications are being intercepted to protect themselves. In such cases, a
plaintiff may recover actual damages, punitive damages, obtain injunctive relief,
statutory damages, attorney’s fees, and costs of the litigation. 18 U.S.C. § 2520(b)
and (c) (2003). It is hard to imagine how the current law does not provide ample
incentive to aggrieved parties. It simply does not grant relief to parties who have
not suffered actual damage.

As clearly stated in Amato and Flowers, there is no question whatsoever that
Congress intended a broad set of civil remedies for persons whose electronic
communications are actually, “intercepted, disclosed, or intentionally used in
violation of” Chapter 119 of Title 18. However, a potential victim of an allegedly
illegal device does not become an actual victim of such a device until there is an

unlawful violation, interception, disclosure or intentional use of a protected
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communication. Mere possession of a device creates no actionable harm to the
Appellant.

The seminal case interpreting the plain language of § 2520(a) was Flowers v.
Tandy Corp., 773 F.2d 585 (4™ Cir. 1985). This case involved the interpretation of
the original version of § 2520. The Fourth Circuit held that civil derivative actions
may not be had for violations of § 2512. Flowers was based on the most thorough
application of standard principles of statutory interpretation, which should
ultimately govern each case in which Appellant asserts a civil derivative action
claiming relief for a violation of § 2512. Notably, every case that has looked
favorably on Appellant’s position has failed to justify its decision on established
principles of statutory interpretation. Whether one supports the ultimate outcome
in Flowers or not, there is no doubt that it considered and applied the mandatory
rules of statutory interpretation.

In response to Flowers, Appellant and its Amicus argue that § 103 of the
ECPA fundamentally amended § 2520 to the degree that it superceded Flowers. In
support of this claim, Appellant relies heavily on Oceanic Cablevision, Inc., v. M.
D. Electronics, 771 F. Supp. 1019 (D. Neb. 1991) and DirecTV, Inc. v. EQ Stuff,
207 F. Supp. 2d 1077 (C.D. Cal. 2002). These cases have been criticized because

they fail to take into consideration the plain language of § 2520(a).
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Prior to the 1986 Amendments, the relevant portions of § 2520(a) read as
follows:

Any person whose wire or oral communication is intercepted,
disclosed or used in violation of this chapter shall (1) have a civil
cause of action against any person who intercepts, discloses, or uses,
or procures any other person to intercept, disclose, or use such
communications, and (2) be entitled to recover from any such person.

The current version states in relevant part:

Except as provided in section 2511(2)(a)(ii), any person whose wire,

oral, or electronic communication is intercepted, disclosed, or

intentionally used in violation of this chapter [18 USCS §§ 2510 et

seq] may in a civil action recover from the person or entity, other than

the United States, which engaged in that violation such relief as may

be appropriate.

The Amendment added the prelude language of “[e]xcept as provided in
section 2511(2)(a)(i1).” The following language of “any person whose wire, oral,
or electronic communication is intercepted, disclosed, or intentionally used in
violation of this chapter” is common to both versions. The next portion of the
Amended version states that an aggrieved party “may in a civil action recover from
the person or entity, other than the United States, which engaged in that violation

such relief as may be appropriate.”

3 That portion of the act relating to the removal of the United Stats as a civil defendant was enacted by legislation
subsequent to the ECPA.

12



Since Oceanic and EQ Stuff, there has been a great deal of creative
interpretation of the Amended provision. For example, the Drury Court stated
that:

[t]he pre-1986 amendment version of 18 U.S.C. § 2520 interpreted by

Flowers [sic] expressly limited those persons against whom a private

action might lie to "any person who intercepts, discloses, or uses or

procures any other person to intercept, disclose, or use such
communications." Flowers, 773 F.2d at 588. The 1986 amendment
eliminated such language, and the statute now defines the class of
potential defendants as any person or entity "engaged in" a "violation

of this chapter." 18 U.S.C. § 2520(a). As stated, 18 U.S.C. § 2512(1)(b)

lies within the covered chapter and, therefore, 18 U.S.C. § 2520(a)

currently authorizes the recovery of civil damages.

DirecTV, Inc. v. Drury, 282 F. Supp. 2d 1321, 1323 (M.D. Fla. 2003).

Simple sentence diagramming demonstrates the error of the minority courts’
logic. The Amended language uses different words than the original language, but
does not alter its meaning. The former language states that an aggrieved party
shall “be entitled to recover from any such person.” The new language states that
an aggrieved party “may in a civil action recover from the person or entity...” The
primary difference is that the former version used the imperative “shall” while the
Amended version uses the permissive “may.”

Nevertheless, the true test lies in the commonality of the words “shall (1)
have a civil cause of action against any person who intercepts, discloses, or uses, or

procures any other person to intercept, disclose, or use such communications.”

The Amended language deviates only in phrasing, not meaning. The failure to

13



appreciate the fact that the Amendment did not expand the parameters of § 2520
comes from a failure to read the provision closely.

It is unlikely that the Appellant would dispute the fact that the first sentence
of the statute limits standing only to those persons whose wire, oral
communications are intercepted. However, the statute does not stop there. Not
only must there be an interception, but that interception must be “in violation of
this chapter [Chapter 119 of Title 18]” by the defendant for standing to accrue.
Assuming that standing is present, the express language of § 2520(a) states that an
aggrieved party “may in a civil action recover from the person or entity..., which
engaged in that violation such relief as may be appropriate.” 18 U.S.C. § 2520(a)
(2003) (Emphasis added). 1t is the word “that” which identifies the parameters of
civil derivative actions under Chapter 119 of Title 18. If Appellant were to attempt
to identify the meaning of what “that” refers to in the statute, it would be
unambiguously clear that it is defined by the preceding language of the statutory
provision. “That violation” is defined as (1) intercepting, (2) disclosing, or (3)

[3

intentionally using a “wire, oral, or electronic communication” in violation of
chapter 119.
The Drury Court stated that § 2520 “now defines the class of potential

defendants as any person or entity ‘engaged in’ a ‘violation of this chapter.””

Drury, 282 F. Supp. 2d at 1323. It blatantly misstates the statutory language.

14



However, it is precisely this misstated language that the Appellant and its Amicus
offer before this Court as controlling. (See Appellant’s Brief, p. 21; Amicus’ Brief,
p. 2).

The class of defendants lies in those who “engaged in that violation”
“That” 1s previously defined as an interception, disclosure, or intentional use of an
electronic communication in violation of Chapter 119. If the class of civil
defendants is limited thusly, then it logically follows that the civil causes of action
are so limited. Illegal interceptions, disclosures, or intentional uses of electronic
communications are prohibited by § 2511. It therefore follows that it is violations
of § 2511 that are civilly actionable under §2520. Of notable import is the case of
Walker v. Darby in which this Court has already stated that “[i]n order to recover
under § 2520, plaintiff must show that defendants violated § 2511, which prohibits
the interception, disclosure, or use of any wire or electronic communication.”
Walker v. Darby, 911 F.2d 1573, 1577 (11" Cir. 1990). Of equal import is the fact
that Walker was decided four years after the Amendment to § 2520. Arguably, the
Eleventh Circuit has all but adopted the application of Flowers to the Amended
version of § 2520.

Accordingly, the District Court in this case was correct. Despite the
inconsistent interpretations within and without the different districts of the

different circuits, this Court must undertake the decision of this case on its own.
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As this Court noted in Harris, the primary inquiry must be with the language of the
statute itself. Harris, 216 F.3d at 976. The Amended text of § 2520 limits civil
derivative actions to instances involving the illegal interception, disclosure or
intentional use of protected electronic communications. This is the only
interpretation permissible under the express language of the statute. This was the
holding of the District Court, and as it is the only position justified under the law of
this Circuit and the United States Supreme Court, this Honorable Court should

affirm the District Court’s judgment.

II. THE LEGISLATIVE HISTORY OF § 2520(a) SUPPORTS THE
DISTRICT COURT’S HOLDING

This Court has stated that even where the statutory language is
unambiguous, it has reluctantly resorted to an examination of the legislative history
in order to lend support to its interpretation and to correct what it considers to be a
“misreading or misapplication of that legislative history.” Harris, 216 F.3d at 977.
Just such an examination is helpful in this case given the Appellant’s and its
Amicus’ arguments.

Appellant and its Amicus argue that the 1986 Amendments to § 2520(a)
superceded Flowers. (Appellant’s Brief, pp. 20-21; Amicus Brief, pp. 9-10). They

rely in large part on the Oceanic case. Oceanic Cablevision, Inc., 771 F. Supp. at
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1026-1029.* A cursory review of the Oceanic case reveals no basis for such a
conclusion. In Oceanic, the court cited three times to the legislative history as
contained in the House and Senate Reports. Accord Amato, 269 F. Supp. 2d at 690.
Not a single portion of such cited legislative history even remotely indicates that
Congress wished to expand the parameters of § 2520, nor that Congress wished to
overrule the precedent established in Flowers. The reason for this failure is the
fact that the House, Senate and combined reports are devoid of any such express
declaration or inference.

At least the Amicus concedes that under the original version of § 2520 “[t]he
class of defendants subject to civil liability originally included only those
individuals who violated § 2511. Accordingly, courts interpreting this section had
little difficulty concluding that a violation of § 2511 was the sole grounds for civil
recovery.” (Amicus Brief, p. 7). However, both Appellant and its Amicus suggest
that Congress’ intent behind the 1986 Amendments was to overrule this position.
There have been numerous and inconsistent reasons submitted by the Appellant, its
Amicus, and the minority courts as justification for the assertion. What all of them
fail to bring to this Court’s attention is the express written Congressional

declaration of purpose for the ECPA which stated that:

4 .. . .
Oceanic is a dealer/manufacturer case, not an alleged end user case like the instant case.
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“Section 103 of the Electronic Communications Privacy Act amends
existing section 2520 of title 18 of the Unites States Code to
incorporate violations involving interception, disclosure or intentional
use of wire, oral, or electronic communications.”

S. Rep. No. 541, 99™ Cong., 2™ Sess. 26-27, as reprinted in 1986 U.S.C.C.A.N.
3555, 3580.

Appellant, Amicus, the Oceanic Court and its ilk have attributed every motivation
to Congress’ 1986 Amendment except the one specifically set forth by Congress.
The prior language of the statute also belies Appellant’s arguments. Under
the original version, only wire and oral communications were protected.
Electronic communications were not. In the Senate report, the Senate suggests that
its purpose was to “incorporate violations involving interception, disclosure or
intentional use of wire, oral, or electronic communications.” S. Rep. No. 541, 99'h
Cong., 2™ Sess. 26-27, as reprinted in 1986 U.S.C.C.A.N. 3555, 3580 (emphasis
added). The only new feature of the statute was the addition of the “electronic

2

communications.” There is no express language indicating that Congress wished
to incorporate violations of §2512 into the civil derivative provisions of § 2520 by
way of the amendment, nor is there any implied language. Therefore, the declared
intent of Congress coupled with the language of the prior version as well as the

amendment indicate a position diametrically opposed to that which would support

a reversal in this case.
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Amicus also suggests that the Senate Report indicates that the only cause of
action Congress intended to exclude from § 2520 in the Amended version is
“where the requirements of section 2511(2)(a)(11) of title 18 are met.” (Amicus’
Brief, p. 8). However, this lends credence to the Appellant’s argument only when
considered in its isolated form and not in the context of the sentence. It is blatantly
obvious, when read in conjunction with the statement of purpose, that Congress
was not incorporating the provisions of § 2512 by the “one exception” language,
but rather excluding actions involving 2511(2)(a)(11). It is only when the
language is isolated from its context that Appellant may avail itself of a meaning
not intended by Congress. The tried and true principles of statutory interpretation
do not permit such consideration.

“Statutory language must be read in context and a phrase” gathers meaning
from the words around it.”" Jones v. United States, 527 U.S. 373, 389 (1999);
accord Nyaga v. Ashcroft, 323 F.3d 906, 914 (11™ Cir. 2003)(“When we examine
the meaning of statutory words or phrases, however, we cannot examine statutory
provisions in isolation.”). To do otherwise would result in a repugnancy to the
drafter’s meaning behind the words. Likewise, the intent of Congress as stated in
its Reports must be considered in context lest these words suffer from the same
adverse effect. The actual amendment clearly shows that Congress did not expand,

widen, or broaden either the provisions relating to standing to raise a derivative
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action under the Wiretap Act or the provisions relating to actionable conduct under
the derivative provisions of the Act. Therefore, the suggestion that the holding in
Flowers was overruled or superceded by statute is wrong.

It should be noted that Flowers was already positive precedential law at the
time of the enactment. It is axiomatic that Congress is presumed to know the
holdings of the lower and appellate courts. “[W]here, as here, Congress adopts a
new law incorporating sections of a prior law, Congress normally can be presumed
to have had knowledge of the interpretation given to the incorporated law, at least
insofar as it affects the new statute.” Lorillard v. Pons, 434 U.S. 575, 581 (1978).
The Supreme Court’s application of this tenant of statutory interpretation is
certainly not foreign to the holdings of the Eleventh Circuit. As this Court has
noted, “‘Congress is presumed to know the federal courts' interpretation of a statute
that it intends to amend,” and ‘where there is no indication that Congress intended
to change the meaning courts have given to the statute, we are to presume that it

299

did not intend any such change.’” Sassy Doll Creations, Inc., v. Watkins Motor
Lines, Inc., 331 F.3d 834, 841 (11™ Cir. 2003) citing Iraola & CIA, S.A. v.
Kimberly-Clark Corp., 232 F.3d 854, 859-60 (11" Cir. 2000).

In light of these Supreme Court and Eleventh Circuit holdings, the glaring

absence of any legislative history targeting the Flowers when Congress is

presumed to have been aware of Flowers indicates an intent not to disturb the
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application of Flowers to the civil derivative provisions of § 2520. Moreover, as
stated in greater detail, supra, the Amended language of the statute still links the
derivative action to violations involving the illegal interception, use, disclosure,
etc. Therefore, the language of the enactment itself, as well as a complete
legislative silence as to the need to expand the civil derivative provisions of § 2520
in light of the Flowers case, is clear, positive, and conclusive evidence that
Congress modified the language of § 2520(a), but not the Flowers’ holding.

The Amicus also states that the “lower court’s order, reasoning that the post-
1986 civil recovery provisions retained that limitation, presumes that Congress
intended to leave unaltered the class of potential civil defendants.” (Amicus’ Brief,
pp. 11-12). Although Amicus would disagree with this proposition, that is
precisely the case. If there is any question, one only need consider the fact that §
2520 was amended twice after the 1986 amendments.” Subsequent to the 1986
Amendments, the court in The Ages Group, L.P. v. Raytheon Aircraft Co., Inc., 22
F. Supp. 2d. 1310 (M.D. Ala. 1998) confirmed the application of Flowers to the
1986 version of § 2512. The Ages Group, L.P., 22 F. Supp. 2d at 1315. It being
presumed that Congress was aware of the decision, the fact that Congress neither

moved to alter the application of Flowers or Ages its two post-Ages amendments

> October 26, 2001, P.L. 107-56, Title II, § 223(a), 115 Stat. 293; November 25, 2002, P.L. 107-296, Title II,
Subtitle C, § 225(e), 116 Stat. 2157.
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clearly indicates that Congress was satisfied with the application being in line with
its original intent behind the enactment of § 2520.

Other Courts, trying to find some rationale basis for justifying civil causes of
action for violations of § 2512, have suggested that “after the Fourth Circuit's
decision in Flowers [sic], the statute was amended to broaden its scope somewhat.”
Perez, 279 F. Supp. 2d 962, 964. This is incorrect. “A careful comparison of the
former and current versions of § 2520 reveals only one significant difference that
impacts upon the Flowers outcome. In 1986, Congress removed from § 2520(a)
the language ‘or procures any other person to intercept, disclose, or use such
communications.”” Amato, 269 F. Supp. 2d at 690-691. If anything, the 1986
Amendments retreated from the broader encompassing provisions of the former
statute. Appellant could have brought a derivative action against someone for
procuring an interception under the original version of the statute. However, the
Amended Act precludes them from doing so as Congress removed that provision
from the ambit of causes of action under § 2520. Peavy v. WFAA-TV, Inc., 221
F.3d 158, 168-169 (5™ Cir. 2000); accord Gunderson v. Gunderson, 2003 U.S.
Dist. Lexis 16955 at *6 (W.D. Missouri 2003).

Additionally, Congress further limited the application of civil liability by
removing actions set forth in § 2511(2)(a)(i1). Further, in the current version,

Congress removed the option of civil suits against the United States. 18 U.S.C. §
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2520(a). It is therefore inconceivable to suggest that when three classes of
defendants were removed from the civil provisions of Chapter 119 that Congress
was broadening its application.

The Appellant, its Amicus, and the minority courts all share the distinction of
the application of tenuous logic and the misapplication of the law in order to find a
§ 2512 civil derivative action within § 2520(a). In doing so, they justify their
holdings by attempting to find security in numbers. For example, the Perez court
stated that:

“[t]his Court does not stand alone. Several other courts to consider

this same issue have concluded that 18 U.S.C. § 2520(a) does provide

a private right of action for violations of 18 U.S.C. § 2512. See

Oceanic Cablevision, Inc. v. M.D. Electronics, 771 F. Supp. 1019,

1027-29 (D. Neb. 1991) (holding that plaintiff stated a cause of action

under § 2520 for a violation of § 2512); Directv, Inc. v. EQ Stuff,

Inc., 207 F. Supp. 2d 1077, 1084 (C.D. Cal. 2002) (same).”

Perez, 279 F. Supp. 2d at 964.

The Oceanic case, upon which Perez relies, clearly failed to justify its
decision and holding on any rational basis of legislative fact or principle of law.
Its whole import can be summed up in the lukewarm holding with which it
concludes that: “the Court cannot conclude beyond doubt that plaintiff has failed

to state a cause of action under § 2520 for the alleged violation of §§ 2512(1)(a)-

(b).” Oceanic, 771 F. Supp. at 1029.
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The other case, DirecTV, Inc. v. EQ Stuff, 207 F. Supp. 2d 1077 (C.D. Cal.
2002), is even more intellectually devoid of a basis in law than Oceanic. In EQ
Stuff, the court merely stated that “[t]his Court finds the rationale of Oceanic
persuasive.” EQ Stuff, 207 F. Supp. 2d at 1084. The EQ Stuff court failed to
undertake any analysis of the law at all, rather relying wholly on a case of flawed
legal significance. These two cases have been highly criticized by any court that
has subsequently addressed the issue and has done so with full examination and
evaluation of the former and present law. See, e.g., DirecTV, Inc. v. Childers, 274
F. Supp. 2d 1287 (M.D. Ala. 2003); DirecTV, Inc. v. Jerolleman, 2003 U.S. Dist.
LEXIS 20375 (E.D. La. 2003).

Unfortunately, there are courts within this circuit which have not only
applied the flawed logic of these cases, but have read more into the cases than the
judges deciding those cases ever intended. The holding in Oceanic was limited to
denial of a 12(b)(6) motion because “the Court cannot conclude beyond doubt that
plaintiff has failed to state a cause of action under § 2520.” Oceanic, 771 F. Supp.,
at 1029. The same is true in EQ Stuff in which the court likewise stated that “the
Court cannot conclude that the plaintiff has failed to state a cause of action under §
2520 for an alleged violation of § 2512.” EQ Stuff, 207 F. Supp. 2d at 1084. These
lukewarm declarations made in reference to the adjudications of motions to dismiss

are a far cry from positively establishing a civil cause of action for violations of §
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2512. See also Drury, 282 F. Supp. 2d at 1324 (citing Oceanic and EQ Stuff for
this unsupported proposition). Moreover, they are based upon a misreading or
misapplication of the legislative history of § 2520(a). Nevertheless, subsequent
courts have cited to those opinions as positive declarations about what the
legislative history of § 2520(a) indicates without apparently having examined it for
themselves.

If there was any doubt that Congress did not intend to make civilly
actionable “all” violations of Chapter 119, one need only examine another statute
within Title 18 that was simultaneously amended in the 1986 amendments. 132
Cong. Rec. S 14441, Wednesday, October 1, 1986. Senator Byrd introduced into
the Senate record, House Bill H.R. 4952 that amended Chapter 119 thereby
creating the current version of § 2520(a). H.R. 4952 also amended Chapter 121 of
Title 18. Id. Like Chapter 119, Chapter 121 was enacted as a criminal statute
dealing with electronic communications. 18 U.S.C. § 2707 (2003). Like Chapter
119, Chapter 121 has a civil derivative action section, specifically, § 2707. Section
2707 is similar to § 2520(a) in its grant of civil authority in all respects save one.’
Unlike § 2520(a), § 2707(a) grants civil derivative authority for persons who are

“aggrieved by any violation of this chapter”. Clearly, where Congress intends to

6 «Section 2707(a) — Except as provided in section 2703(e), any provider of electronic communication service,
subscriber, or customer aggrieved by any violation of this chapter in which the conduct constituting the violation
is engaged in with a knowing or intentional state of mind may, in a civil action, recover from the person or entity
which engaged in that violation such relief as may be appropriate.” 132 Cong. Rec. S 14441, Wednesday, October
1, 1986 (emphasis added).
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make “all” or “any” violations of a chapter of Title 18 civilly actionable, it has
done so in a clear, indisputable and unambiguous manner. Congress did not do so
for Chapter 119.

What is even more damaging to Appellant’s and its Amicus’ argument
regarding what the legislative history shows as to Congress’ intent for § 2520(a) is
that subsequent to the 1986 Amendment, Congress actually did entertain the
prospect of expressly including § 2512 violations within the ambit of § 2520(a) and
rejected it.

There is no doubt that the 99™ Congress, responsible for the 1986
amendments, made no reference to Flowers or to the addition of any provision
referring to § 2512 or the criminal violations proscribed therein. What Appellant
and its Amicus fail to inform this Court is that a subsequent session of Congress
did. During the first session of the 102" Congress in 1991, Senator Kohl
introduced the Motion Picture Anti-Piracy Act as Senate Bill No. 1096. During his
floor speech, Senator Kohl, stated that

SECOND, OUR BILL WOULD AMEND THE
ELECTRONIC COMMUNICATIONS PRIVACY ACT TO
PROHIBIT DEVICES WHOSE PRIMARY PURPOSE OR
EFFECT IS TO DEACTIVATE COPY-PROTECTION
SYSTEMS. THIS PROVISION NOW CARRIES
CRIMINAL PENALTIES OF UP TO 5 YEARS
IMPRISONMENT, A $10,000 FINE, OR BOTH. THE

MEASURE WOULD MAKE CIVIL REMEDIES
AVAILABLE AS WELL, INCLUDING INJUNCTIONS,
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ACTUAL AND PUNITIVE DAMAGES, ATTORNEYS'
FEES AND LITIGATION COSTS.

137 Cong. Rec. S. 6066.

Upon the conclusion of his introductory speech, Senator Kohl moved that a
copy of the Motion Picture Anti-Piracy Act Bill be printed in the Congressional

Record, and the motion passed without objection. /d.
The proposed bill stated in relevant part:

SEC 6. CIVIL ACTIONS TO RECOVER FOR CRIMINAL VIOLATIONS.

(A) SECTION 2520 OF TITLE 18, UNITED STATES CODE
(RELATING TO RECOVERY OF CIVIL DAMAGES) IS AMENDED -

(1) BY INSERTING "(1)" BEFORE "EXCEPT"; AND

(2) BY ADDING AT THE END THE FOLLOWING:
"(2) ANY PERSON AGGRIEVED BY A VIOLATION OF --
"(A) SECTION 2512(1)(A)II),
"(B) SECTION 2512(1)(B)(II), OR

"(C) SECTION 2512(1)(C) TO THE EXTENT THAT SUCH
SECTION RELATES TO EQUIPMENT, DEVICES,
COMPONENTS, OR CIRCUITRY DESCRIBED IN CLAUSE
(I1I) OF SUCH SECTION,

MAY IN A CIVIL ACTION RECOVER FROM ANY PERSON WHO
ENGAGED IN THAT VIOLATION SUCH RELIEF AS MAY BE
APPROPRIATE".

1d.

’ Representatives Berman, Moorhead, Levine and Frank introduced an identical bill in the House of Representatives
on that same day, May 16, 1991, as HR 2367
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The bill, as introduced by Senator Kohl, was never enacted into law. However, its
submission and consideration completely and utterly destroys the arguments of
Appellant, its Amicus, the Oceanic Court and its progeny.

The bill positively demonstrates two points. First, that in 1991, contrary to
Appellant’s suggestion, Congress was keenly aware that its enactment of the
ECPA did not include civil provisions for violations of § 2512. If Appellant, its
Amicus, Oceanic and its progeny were correct, there would have been no need to
amend § 2520 to accommodate violations of § 2512. Second, while Senator Kohl
was content to broaden the provisions of § 2520, Congress was not. The rejection
of Kohl’s bill in 1991 and the failure to re-introduce such provisions in the two
subsequent amendments of § 2520 in 2001 and 2002 clearly indicates that
Congress has no desire to expand the parameters of civil derivative actions under §
2520.

It is clear that legislative history of § 2520 supports the District Court’s
holding. It is equally clear that the 1986 Amendments, or any subsequent
amendment, have not superceded Flowers. Flowers is binding precedent in the
Fourth Circuit and the most persuasive law in all other circuits as evidenced by the
numerous Courts adopting its holdings. See, e.g., Childers, 274 F. Supp. 2d 1287
(M.D. Ala. 2003); Jerolleman, 2003 U.S. Dist. LEXIS 20375 (E.D. La. 2003);

Amato, 269 F. Supp. 2d 688 (E.D. Va. June 20, 2003); The Ages Group, L.P., 22 F.
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Supp. 2d. 1310, 1315 (M.D. Ala. 1998); DirecTV, Inc. v. Cardona, 275 F. Supp. 2d
1357 (M.D. Fla. 2003).

CONCLUSION

For the foregoing reasons, Appellee urges this Court to affirm the District
Court’s September 11, 2003 Amended Order because there is no civil action for
violations of § 2512 pursuant to § 2520(a) of Title 18.

Dated this 5th day of January 2004.
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